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(I)

QUESTIONS PRESENTED

1. Whether petitioners suffered a taking of property
when the United States Army Corps of Engineers
(Corps) granted their application for a permit to fill
wetlands on their land, contingent on petitioners’
agreement to create new wetlands and to preserve new
and remaining wetlands through deed restrictions or a
long-term funding mechanism.

2. Whether petitioners suffered an “illegal exac-
tion,” within the meaning of Tucker Act jurisprudence,
resulting from the Corps’ alleged violation of an appro-
priations law governing the expenditure of funds for
fiscal year 1992.
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(1)

In the Supreme Court of the United States

No. 05-1050

DON ROGER NORMAN, ET AL., PETITIONERS

v.

UNITED STATES OF AMERICA

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS

FOR THE FEDERAL CIRCUIT

BRIEF FOR THE UNITED STATES IN OPPOSITION

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1A-
26A) is reported at 429 F.3d 1081.  The opinions of the
Court of Federal Claims (Pet. App. 27A-154A, 155A-
189A) are reported at 63 Fed. Cl. 231 and 56 Fed. Cl.
255.

JURISDICTION

The judgment of the court of appeals was entered on
November 18, 2005.  The petition for a writ of certiorari
was filed on February 15, 2006.  The jurisdiction of this
Court is invoked under 28 U.S.C. 1254(1).

STATEMENT

1. The Federal Water Pollution Control Act (Clean
Water Act or CWA), 33 U.S.C. 1251 et seq., as amended
by the Clean Water Act of 1977, Pub. L. No. 95-217, 91
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Stat. 1566, prohibits the discharge of any pollutants,
including dredged or fill material, into “navigable wa-
ters” except in accordance with the Act.  33 U.S.C.
1311(a), 1362(12)(A).  The CWA provides that “[t]he
term ‘navigable waters’ means the waters of the United
States, including the territorial seas.”  33 U.S.C. 1362(7).
Section 404(a) of the CWA authorizes the Secretary of
the Army, acting through the Army Corps of Engineers
(Corps), to issue a permit “for the discharge of dredged
or fill material into the navigable waters at specified
disposal sites.”  33 U.S.C. 1344(a) and (d).  The term
“the waters of the United States” is defined by regula-
tion to include wetlands adjacent to other covered wa-
ters.  See 33 C.F.R. 328.3(a)(7).

2. Petitioners are real-estate developers who ac-
quired approximately 2280 acres of land in Reno, Ne-
vada, consisting of the former “Double Diamond Ranch”
and adjacent properties.  Petitioners first acquired a
470-acre portion of the former ranch property that was
zoned for commercial, industrial, and retail develop-
ment.  In September 1988, before petitioners purchased
that property, the Corps issued a delineation stating
that the tract contained 17 acres of wetlands subject to
federal permitting requirements.  Petitioners purchased
the 470-acre tract in reliance on that delineation.  Pet.
App. 3A-5A, 31A-33A.

After a public controversy arose, the Corps reexam-
ined the 1988 delineation and concluded that it was sci-
entifically unsound.  The Corps revoked the 1988 delin-
eation and conducted a new delineation under the 1989
version of the agency’s Wetlands Delineation Manual.
The new delineation, which was completed in 1991, iden-
tified approximately 87 acres of wetlands on petitioners’
470-acre parcel, and an additional 143 acres of wetlands
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on the remainder of the former ranch property.  Pet.
App. 4A-5A; C.A. App. A3000-A3004.

On August 17, 1991, the President signed into law the
Energy and Water Development Appropriations Act,
1992 (1992 Appropriations Act), Pub. L. No. 102-104, 105
Stat. 510.  Inter alia, the 1992 Appropriations Act pro-
hibited the use of fiscal year 1992 funds to “identify or
delineate” any wetlands as “water[s] of the United
States” under the Corps’ 1989 guidance manual or “any
subsequent manual not adopted in accordance with the
requirements for notice and public comment  *  *  *  of
the Administrative Procedure Act.”  See Tit. I, 105 Stat.
at 518.  The statute further provided, however, that the
Corps could complete any “ongoing enforcement action[]
[or] permit application” regarding wetlands delineated
under the 1989 manual if the affected landowner elected
to continue on the basis of such a delineation (in lieu of
a new delineation), or if the Corps determined “after
investigation and consultation with other appropriate
parties, including the landowner or permit applicant,
that the delineation would be substantially the same
under either the 1987 or the 1989 Manual.”  Ibid.

The Corps informed petitioners by letter of the
terms of the 1992 Appropriations Act.  C.A. App. A4929-
A4230.  The letter stated the Corps’ preliminary deter-
mination that the difference between the 1988 and 1991
delineations of the Double Diamond Ranch was not
based on any difference between the Corps’ 1987 and
1989 manuals, and that a new delineation of the relevant
property under the 1987 manual would be substantially
the same as the 1991 delineation.  Id. at A4929.  The
Corps informed petitioners, however, that they had the
right to seek a new delineation under the 1987 manual.
Id. at A4929-A4930.  The Corps explained that any such
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1 More specifically, petitioners were required under the permit to
“[c]reate 60.24 acres of wetlands”; “[c]reate 1.32 acres of waters of the
United States”; “[p]reserve and maintain 17.16 acres of existing wet-
lands”; “[r]estore 115.7 acres of existing wetlands”; and “[c]onstruct
1.42 acres of other waters of the United States as compensatory miti-
gation.”  Pet. App. 43A-44A.

2 The permit itself required petitioners to preserve 195.84 acres of
wetlands (including newly-created wetlands) and other waters of the

request “should specifically identify where use of the
1987 Manual would result in substantial differences
when compared to using the 1989 Manual.”  Id. at
A4930.  Petitioners informed the Corps that they would
not seek a new delineation, stating that “a technically
competent wetland delineation of the [property] com-
pleted pursuant to either manual should result in sub-
stantially similar results.”  Id. at A4934.

In 1994, petitioners purchased the remainder of the
former Double Diamond Ranch (which was zoned for
residential development) and a few adjacent smaller
properties.  In 1998, petitioners filed a Section 404 per-
mit application, seeking permission to fill wetlands
throughout a 2280-acre parcel consisting of the former
Double Diamond Ranch and their adjacent purchases.
The Corps subsequently granted a permit allowing peti-
tioners to fill approximately 60 acres of wetlands, contin-
gent on their agreement to create or restore approxi-
mately 195 acres as mitigation.1  Petitioners were also
required to establish a Corps-approved funding mecha-
nism to ensure long-term protection of the mitigation
wetlands.  To comply with that permit condition, peti-
tioners chose to transfer title in 220.85 acres to the
South Meadows Association, a newly-created non-profit
association initially controlled by petitioners.  Pet. App.
5A-7A, 40A, 43A-44A.2
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United States.  C.A. App. A4945.  When recording deed restrictions to
implement that permit condition, petitioners set aside additional upland
areas (for a total of 220.85 acres) on the theory that the additional areas
were required to provide surface connectivity among wetlands.  Id. at
A1622-A1623, A1629-A1631.

3 With respect to their claim of an illegal exaction, petitioners’ com-
plaint alleged two distinct categories of harm.  First, petitioners alleged
that, “[b]y reason of the 1999 permit requirement, which is predicated
on the 1991 redelineation * * *, in violation of [the 1992 Appropriations
Act], [petitioners] were required to dedicate for public use in perpetuity
193.11 acres of [petitioners’] land.”  C.A. App. A193.  Second, petitioners
alleged that, “[a]s a proximate result of” the government’s conduct,
petitioners had “incurred substantial expenses, including * * * (a)
nearly $2 million in fees paid to scientists * * * and other professionals
whose services were required to assist the Corps in its wetland delinea-
tion; and (b) approximately $1 million for construction of mitigation
projects required by the Section 404 permit.”  Ibid.

3. Petitioners filed suit in the Court of Federal
Claims (CFC), alleging that the conditions imposed by
their Section 404 permit had effected a taking of the
220.85 acres that were transferred to the South Mead-
ows Association.  Petitioners further contended that
their property had been unlawfully exacted in violation
of the 1992 Appropriations Act.3  The CFC rejected peti-
tioners’ claims and entered judgment for the govern-
ment.  Pet. App. 27A-154A, 155A-194A.

a. With respect to petitioners’ claim of an illegal
exaction, the CFC granted the government’s motion for
summary judgment.  Pet. App. 175A-181A.  The court
held that, even if petitioners could show that appropri-
ated funds for fiscal year 1992 had unlawfully been spent
on a delineation conducted pursuant to the 1989 manual,
petitioners had failed to show a sufficient causal nexus
between that violation of law and their asserted injuries.
Id. at 178A-181A.
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4 With respect to the latter point, the CFC stated:  “The evidence
reflects that these 220.85 acres continue to serve as part of [petitioners’]
flood control and flood detention facilities with respect to the 2280-acre
Development, and have been incorporated into open space require-
ments, parks, and biking paths.”  Pet. App. 85A.

b. The CFC then conducted a trial on petitioners’
takings claim and ultimately ruled in favor of the gov-
ernment.  Pet. App. 27A-28A.  The court held that peti-
tioners could not establish a physical taking of the
220.85 acres that had been transferred to the South
Meadows Association because (i) the permit did not re-
quire petitioners to transfer title or to relinquish their
power to exclude others from the land, see id. at 56A-
61A; (ii) the government itself had neither occupied the
property nor authorized others to do so, see id. at 61A-
65A; and (iii) a reasonable nexus existed between peti-
tioners’ proposal to fill some wetlands and the permit
requirement that other wetlands be created and pre-
served, see id. at 65A-71A.  The court also held that pe-
titioners could not establish a “categorical” taking under
Lucas v. South Carolina Coastal Council, 505 U.S. 1003
(1992).  Pet. App. 71A-91A.  The court explained that the
220.85 acres that were alleged to have been taken were
part of a 2280-acre development plan, see, e.g., id. at
84A, and that even the 220.85 acres retained economic
value.4

Finally, the CFC reviewed the record evidence at
length and held that the permit conditions did not effect
a regulatory taking under the multi-factor analysis de-
scribed in Penn Central Transportation Co. v. New
York City, 438 U.S. 104 (1978).  Pet. App. 91A-154A.
The CFC noted that the permit allowed petitioners to
fill all but 4.07 acres of the approximately 70 acres of
wetlands on the original 470-acre tract that were
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redelineated in 1991 after petitioners had purchased the
land.  Id. at 105A-107A.  The CFC further observed that
petitioners had acquired 1800 additional acres in 1994,
with knowledge of the 1991 delineation, see id. at 107A-
109A, and that the newly-created wetlands required by
the permit were situated on land that petitioners had
designated for storm drainage and could not develop in
any event, see id. at 109A-111A.  In light of the minimal
interference with investment-backed expectations and
minimal economic impact on the development value of
the parcel as a whole, the CFC determined that no com-
pensable taking had occurred.  Id. at 153A-154A.

4. The court of appeals affirmed.  Pet. App. 1A-26A.
a. The court of appeals observed that petitioners’

takings claims depended upon the premise that the
terms of their Section 404 permit resulted directly from
the 1991 delineation of wetlands on the original 470-acre
tract.  See Pet. App. 9A-10A.  The court rejected that
premise, noting that, at the time of the 1991 delineation,
petitioners did not yet own most of the 220.85 acres that
were ultimately conveyed to the South Meadows Associ-
ation.  Id. at 10A.  The court concluded that “[t]he causal
relationship between the revocation of the 1988 Delinea-
tion and [petitioners’] alleged loss is simply too attenu-
ated to support the weight [petitioners] place upon it.”
Ibid.

b. The court of appeals rejected petitioners’ conten-
tion that the 1999 permit had effected a physical taking
of the 220.85 acres that were reserved for mitigation of
wetlands losses.  Pet. App. 10A-14A.  The court ex-
plained that the transfer of title was not required by the
permit, but was simply one among many available meth-
ods of ensuring that adequate funds would be available
to preserve the wetland areas.  Id. at 11A.  The court
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further observed that petitioners had identified no basis
for concluding that the permit would result in a physical
intrusion on the property by either the government or
the public.  Id. at 12A.  The court additionally concluded
that, even if the relevant permit condition were viewed
as a physical invasion, the permit did not effect a com-
pensable taking because the requirement that certain
wetlands be created and preserved was directly related
to petitioners’ plan to dredge and fill other wetlands.  Id.
at 13A-14A.

c. The court of appeals held that petitioners could
not establish a “categorical” regulatory taking because
the 1999 permit did not deprive the 2280-acre parcel of
all beneficial use.  Pet. App. 14A-16A.  The court ob-
served that petitioners “themselves regarded the 2280-
acre parcel as a single economic unit,” id. at 15A, as evi-
denced by the fact that petitioners’ “own permit applica-
tion related to the entire 2280-acre parcel, and not to
any subdivision thereof,” id. at 15A n.4.  The court noted
as well that petitioners had waived any challenge to the
CFC’s parcel-as-a-whole analysis by failing to present it
in their opening brief on appeal, and that even in their
reply brief petitioners had “ma[d]e no effort to provide
a sustained and coherent argument for a different parcel
as a whole.”  Id. at 16A n.5.

d. The court of appeals held that petitioners could
not establish a regulatory taking under Penn Central
analysis.  Pet. App. 16A-21A.  With respect to petition-
ers’ “reasonable investment-backed expectations” in
particular, the court relied on the CFC’s finding that,
“of the 220.85 acres set aside for mitigation, only 4.07
acres constituted property that [petitioners] intended
and reasonably expected to be able to develop.”  Id. at
19A-20A.  The remainder of those 220.85 acres, the court
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explained, “either had been designated as wetlands in
the original 1988 Delineation (of which [petitioners]
were fully aware when they purchased the 470-acre par-
cel), or was outside the 470-acre parcel (and thus was
purchased by [petitioners] only after it had been desig-
nated as wetlands in 1991), or was never intended for
development (because it was intended to be used for
storm run-off and flood control).”  Id. at 19A.

e. The court of appeals also rejected petitioners’
claim of an “illegal exaction.”  Pet. App. 21A-26A.  The
court noted that, to the extent the alleged “exaction”
was simply an uncompensated taking, petitioners’ claim
had been considered and rejected on the merits.  Id. at
22A.  The court stated as well that the asserted causal
nexus between the 1991 delineation and the conditions
ultimately imposed in the 1999 permit was too attenu-
ated to support petitioners’ claim.  Id. at 23A-25A.  The
court further concluded that the 1992 Appropriations
Act “does not, by its terms or by necessary implication,
provide a cause of action with a monetary remedy for its
violation.”  Id. at 26A.

ARGUMENT

The decision of the court of appeals is correct and
does not conflict with any decision of this Court or of any
other court of appeals.  Further review is not warranted.

1. Petitioners contend (Pet. 10-21) that the court of
appeals’ decision in this case is inconsistent with this
Court’s rulings in Nollan v. California Coastal Commis-
sion, 483 U.S. 825 (1987), and Dolan v. City of Tigard,
512 U.S. 374 (1994).  Petitioners’ reliance on Nollan and
Dolan is misplaced.

a. In both Nollan and Dolan, land-use agencies is-
sued development permits that were conditioned upon
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the landowners’ agreement to allow members of the pub-
lic a permanent right of access to portions of the rele-
vant tracts.  In Nollan, the challenged permit condition
required coastal landowners to dedicate an easement
that would allow the public to use the landowners’ prop-
erty to gain access to a public beach.  See Nollan, 483
U.S. at 828.  The condition at issue in Dolan required an
owner of commercial property to dedicate land for
“greenway,” which included a pedestrian and bicycle
path.  See Dolan, 512 U.S. at 379-380.

In each of those cases, “the Court began with the
premise that, had the government simply appropriated
the easement in question, this would have been a per se
physical taking.”  Lingle v. Chevron USA, Inc., 125 S.
Ct. 2074, 2086 (2005); see Nollan, 483 U.S. at 831;
Dolan, 512 U.S. at 384.  The disputed question in each
case “was whether the government could, without pay-
ing the compensation that would otherwise be required
upon effecting such a taking, demand the easement as a
condition for granting a development permit the govern-
ment was entitled to deny.”  Lingle, 125 S. Ct. at 2086.
The Court in Nollan held that, if the government could
deny a landowner’s permit application altogether with-
out effecting a compensable taking, it may condition a
permit on the grant of a public easement if the easement
“serves the same legitimate police-power purpose as a
refusal to issue the permit.”  483 U.S. at 836; see id. at
836-837.  In Dolan, the Court clarified the applicable
standard as a requirement of “rough proportionality”:
a land-use agency may condition a development permit
on dedication of a public right-of-way if the agency
makes an “individualized determination that the re-
quired dedication is related both in nature and extent to
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5 The court of appeals explained:

Neither the 1999 Permit nor the Deed of Restrictions contained
any requirement that title to the affected acreage be trans-
ferred; testimony offered at trial indicated that the funding
mechanism requirement may be satisfied by several methods,
and that although conveyance of title to a conservation group or
nonprofit was one such method, the Corps did not require it.

Pet. App. 11A.  Later in its opinion, the court stated:  “To the extent
that [petitioners’] claim of loss of possession is predicated on the
transfer of title, we have already concluded that that transfer was
voluntary and therefore not a proper basis on which to premise a
takings claim.”  Id. at 12A.  Contrary to petitioners’ contention (Pet.
20), the court of appeals’ characterization of the transfer of title as
“voluntary” did not rest on the fact that petitioners could have avoided
the transfer “by simply foregoing use of the 470-acre parcel of land.”
Rather, the court’s use of the word “voluntary” referred to the fact,
discussed earlier in the court’s opinion, that petitioners could have
complied with the mitigation condition through measures other than a
transfer of title.  See Pet. App. 11A (“[T]he record is clear that the title

the impact of the proposed development.”  Dolan, 512
U.S. at 391.

b. As the court of appeals correctly held (Pet. App.
10A-12A), the analytic framework set forth in Nollan
and Dolan is inapplicable to this case.  Although the
1999 permit required petitioners to record use restric-
tions on the mitigation wetlands, the permit did not re-
quire petitioners to allow their property to be occupied
by either the government or the public.  Rather, the per-
mit simply required petitioners to establish a funding
mechanism that would ensure the long-term preserva-
tion of the mitigation wetlands.  Petitioners could have
satisfied that requirement through measures (e.g., the
establishment of an endowment trust, see C.A. App.
A2060-A2062) that did not involve a transfer of title to a
third party.  See Pet. App. 11A.5  The South Meadows
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transfer was voluntary, and not a condition required under the 1999
Permit.”).

Association, moreover, was established as an entity to be
controlled by petitioners and by their successors in title
to the relevant land.  See C.A. App. A4822; Pet. App.
60A.  Thus, neither the permit requirement itself nor the
specific means of compliance chosen by petitioners en-
tailed a physical occupation of the land by independent
third parties or deprived petitioners of their right to
exclude others from the property.

Because the challenged permit condition in this case
did not require a physical occupation of petitioners’ land,
it does not trigger the concerns addressed in Nollan and
Dolan.  This Court has made clear that, “where govern-
ment requires an owner to suffer a permanent physical
invasion of her property—however minor—it must pro-
vide just compensation.”  Lingle, 125 S. Ct. at 2081; see
Loretto v. Teleprompter Manhattan CATV Corp., 458
U.S. 419 (1982).  The nexus requirement announced in
Nollan and refined in Dolan serves to prevent the gov-
ernment from circumventing that rule by using permit-
ting conditions to effect a permanent physical occupa-
tion of land without compensating the owner.  See
Nollan, 483 U.S. at 837.  Where (as here) government-
imposed conditions on the right to develop property do
not involve a permanent physical occupation of the land,
any claim for just compensation is governed by the
regulatory-takings principles set forth in Lucas and
Penn Central, not by the rules announced in Nollan and
Dolan.

c. The court of appeals was also correct in conclud-
ing that, even if the constitutional standard announced
in Nollan and Dolan were applicable here, that standard
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6 Because petitioners have never challenged the 1991 delineation
either administratively or in court, that delineation must be presumed
correct.  See Florida Rock Indus., Inc. v. United States, 791 F.2d 893,
905 (Fed. Cir. 1986), cert. denied, 479 U.S. 1053 (1987))

was satisfied because an “appropriate nexus” exists be-
tween the mitigation requirement imposed by the 1999
permit and the loss of wetlands that petitioners’ pro-
posed development activities would entail.  See Pet. App.
14A.  Petitioners appear to acknowledge (see Pet. 12)
that, if the 1991 wetlands delineation is taken as correct,
the 1999 permit’s mitigation requirement is roughly pro-
portional to the wetland impacts of their proposed devel-
opment.  And while petitioners assert (ibid.) that the
1988 delineation provides the “proper benchmark” for
takings analysis, they do not explicitly contest the
Corps’ considered determination that the 1991 delinea-
tion more accurately identified the wetlands on petition-
ers’ property.6  Rather, petitioners appear to contend
that the 1988 delineation must be treated as correct be-
cause petitioners relied upon it in making their initial
470-acre purchase.

That argument lacks merit.  Contrary to petitioners’
contention (Pet. 12), the court of appeals did not “act[]
as though the 1988 delineation was never issued.”
Rather, in its discussion of petitioners’ Penn Central
claim, the court of appeals noted with apparent approval
that the CFC had “measure[d] [petitioners’] expecta-
tions with respect to the 470 acres as of the date they
purchased that land, and found that [petitioners] had
reasonable investment-backed expectations in a few of
those acres.”  Pet. App. 18A.  Based on careful analysis
of the relevant evidence and the CFC’s opinion, how-
ever, the court of appeals upheld the CFC’s rejection of
petitioners’ Penn Central claim (see id. at 16A-21A), and
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7 In rejecting petitioners’ claim under Penn Central, the court of
appeals relied in part on the fact that petitioners had acquired the large
majority of the 2280-acre parcel after the issuance of the 1991 delinea-
tion.  See Pet. App. 18A-19A.  Although petitioners do not challenge the
court’s ultimate disposition of their Penn Central claim, they contend,
relying on Palazzolo v. Rhode Island, 533 U.S. 606, 629 (2001), that “it
should not have mattered that Petitioners purchased much of [the]
property they sought to develop * * * after 1991.”  Pet. 16.  Petitioners’
reliance on Palazzolo is misplaced.  Although Palazzolo makes clear
that one who purchases land with notice of pre-existing limitations on
its use is not wholly foreclosed from asserting a takings claim, see 533
U.S. at 626-628, the Court did not suggest that the understandings in
effect at the time of purchase are irrelevant to the takings inquiry, see
id. at 628-629; id. at 632-633 (O’Connor, J., concurring).  Indeed,
petitioners’ own takings claim rests almost entirely on the fact that
petitioners bought a 470-acre tract during the narrow window of time
between the 1988 delineation and its replacement by a corrected
delineation in 1991.  If petitioners’ initial reliance on the inaccurate 1988
delineation can properly be treated as a factor supporting their takings
claim, the fact that petitioners’ later (and much larger) purchases were
made with notice of the more accurate 1991 delineation cannot be
dismissed as irrelevant.

petitioners do not challenge that holding in this Court.
Unlike the multi-factor analysis described in Penn Cen-
tral, the legal tests announced in Nollan and Dolan do
not make reference to the presence or absence of “rea-
sonable investment-backed expectations” on the part of
the landowner.  There is consequently no sound basis for
a constitutional rule requiring the responsible agency
and reviewing court, in determining whether the bur-
dens imposed by a permit exaction are roughly propor-
tional to the impacts of proposed development, to de-
cline to use the best and most current scientific informa-
tion available.7

2. Petitioners contend (Pet. 21-23) that the court of
appeals erred in treating the 2280-acre site of petition-



15

8 See Pet. App. 15A n.4 (court of appeals observes that petitioners’
“own permit application related to the entire 2280-acre parcel, and not
to any subdivision thereof”); id. at 84A (CFC explains that “[t]o parse
out the 220.85 acres of mitigation and preservation wetlands is to ignore
the fact that the 1999 Permit was issued with respect to the entire 2280-
acre area”); Forest Props. Inc. v. United States, 177 F.3d 1360, 1365
(Fed. Cir.) (If a “developer treats legally separate parcels as a single
economic unit, together they may constitute the relevant parcel.”), cert.
denied, 528 U.S. 951 (1999).

ers’ proposed development project as the “relevant par-
cel” for purposes of regulatory-takings analysis.  That
claim lacks merit and does not warrant this Court’s re-
view.

a. This Court has repeatedly held that regulatory-
takings analysis must consider the effect of land-use
regulation on the relevant “parcel as a whole.”  See, e.g.,
Tahoe-Sierra Preservation Council, Inc. v. Tahoe Reg’l
Planning Agency, 535 U.S. 302, 330-331 (2002); Penn
Central, 438 U.S. at 130-131.  In the present case, peti-
tioners sought a permit for wetlands impacts in relation
to a planned 2280-acre development.  The Corps granted
the 1999 permit subject to conditions designed to miti-
gate wetlands impacts from the entire project.8  Before
the issuance of the 1999 permit, the acreage ultimately
designated for mitigation wetlands did not exist as a
distinct parcel or combination of parcels on any plat
map, deed, or planning document.  Under this Court’s
settled precedents, the impacts of the regulatory restric-
tions in these circumstances are properly evaluated by
reference to the property as a whole rather than to the
specific portions of the property to which the use re-
strictions pertain.

b. Even if this Court’s review were otherwise war-
ranted to clarify the applicable standards in this area,
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9 Petitioners obliquely suggest (Pet. 22) that the “relevant parcel”
might be the 4.07 acres that petitioners had a reasonable expectation of
developing based on the 1988 delineation but that were ultimately
designated for mitigation wetlands under the 1999 permit.  See Pet.
App. 19A-20A; pp. 6-7, supra.  Treatment of those 4.07 acres as the
“relevant parcel” would be an extreme form of the approach that this
Court has repeatedly disapproved.  See, e.g., Concrete Pipe & Prods. of
Cal., Inc. v. Construction Laborers Pension Trust, 508 U.S. 602, 644
(1993) (explaining the Court’s holding in Penn Central that “a claim-
ant’s property could not first be divided into what was taken and what
was left for the purpose of demonstrating the taking of the former to be
complete and hence compensable”).

the instant case would be an unsuitable vehicle for con-
sideration of the “relevant parcel” issue.  As the court of
appeals explained, petitioners’ challenge to the CFC’s
“parcel as a whole” analysis was limited to “a few cur-
sory sentences” in petitioners’ Federal Circuit reply
brief, and petitioners “ma[d]e no effort to provide a sus-
tained and coherent argument for a different parcel as
a whole.”  Pet. App. 16A n.5.  Indeed, even in this Court,
petitioners identify no sensible alternative to the conclu-
sion of the courts below that the entire 2280-acre tract
for which petitioners requested a Section 404 permit was
the “relevant parcel” for purposes of takings analysis.9

Because the “relevant parcel” issue was not meaning-
fully controverted in the court of appeals, and because
the petition for a writ of certiorari does not explain how
petitioners believe the analysis ought to have been con-
ducted, this Court’s review is not warranted.

3. Petitioners contend that their “land was taken
from them in violation of ” the 1992 Appropriations Act
and that the court of appeals erred in declining to exer-
cise jurisdiction over that claim.  Pet. 27; see Pet. 24-28.
As petitioners explain (Pet. 24), non-contractual claims
brought under the Tucker Act (28 U.S.C. 1491) gener-
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ally fall into two classes:  (1) claims asserting the right
to the return of money paid over to the Government as
the result of a mistake or illegal exaction, and (2) claims
asserting the right to money damages under a statutory
or constitutional provision that mandates a damages
remedy.  See, e.g., Ontario Power Generation, Inc. v.
United States, 369 F.3d 1298, 1301 (Fed. Cir. 2004).
Petitioners contend (Pet. 25) that “[t]his case involves
the first category of claims”—i.e., a claim of an “illegal
exaction.”  Petitioners’ illegal-exaction claim lacks merit
and does not warrant this Court’s review.

a. Even assuming that a coerced dedication of prop-
erty in violation of the principles announced in Nollan
and Dolan could properly be characterized as an “illegal
exaction” as that term has been understood in Tucker
act jurisprudence, the courts below did not decline to
exercise jurisdiction over petitioners’ claim that a taking
of that sort had occurred.  Rather, the CFC and the
court of appeals considered and rejected petitioners’
Nollan/Dolan claim on the merits.  That aspect of the
court of appeals’ analysis is correct for the reasons
stated above.  See pp. 9-14, supra.  Insofar as petition-
ers’ assertion that their land was “taken from them”
(Pet. 27) is intended to invoke the Nollan/Dolan stan-
dards, characterizing the alleged coerced dedication as
an “illegal exaction” adds nothing to petitioners’ consti-
tutional claim.  See Pet. App. 22A.

b. Petitioners appear to argue that, even if the miti-
gation conditions imposed in the 1999 permit did not
effect a taking under applicable constitutional stan-
dards, those conditions were nevertheless unlawful be-
cause they were ultimately traceable to a breach of the
1992 Appropriations Act.  As the courts below correctly
held (see Pet. App. 10A, 23A-26A, 179A-180A), that



18

10 For essentially the same reason, petitioners cannot establish that
the Corps’ decision to finalize the 1991 delineation violated the 1992
Appropriations Act.  The 1992 Appropriations Act’s general prohibition
on the use of appropriated funds to delineate wetlands under the 1989
manual was subject to an exception for “ongoing enforcement actions

claim fails because petitioners cannot establish the req-
uisite causal nexus between any violation of the 1992
Appropriations Act and the permit conditions that the
Corps imposed under the CWA.

Nearly a year before the 1992 Appropriations Act
was enacted, the Corps revoked the 1988 delineation and
informed petitioners that a new delineation was neces-
sary.  See Pet. App. 37A.  The Corps collected data from
the ranch property in April 1991 and then prepared a
new delineation using the 1989 manual.  See ibid.  Noth-
ing in the 1992 Appropriations Act suggested that the
Corps should reinstate the 1988 delineation that the
agency had previously determined to be inaccurate.
Rather, the only issue created by the 1992 Appropria-
tions Act was whether the Corps could lawfully finalize
the delineation prepared under the 1989 manual, or
whether it was instead required to conduct a new delin-
eation under the 1987 manual (or another manual pre-
pared after public notice and comment).

Even if petitioners could demonstrate that the Corps
violated the 1992 Appropriations Act by finalizing the
delineation prepared under the 1989 manual, they could
not show that the violation affected the terms of the
1999 permit.  When the 1992 Appropriations Act was
brought to their attention, petitioners elected to proceed
under the 1991 delineation, agreeing with the Corps’
preliminary determination that a new delineation under
the 1987 manual would produce substantially similar
results.  C.A. App. A4934; see pp. 3-4, supra.10  Because
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and permit applications involving lands which the Corps * * * has
delineated as waters of the United States under the 1989 Manual, and
which have not yet been completed on the date of enactment of this
Act.”  Pub. L. No. 102-104, Tit. I, 105 Stat. 518.  With respect to such
ongoing actions, the statute provided that

the landowner or permit applicant shall have the option to elect
a new delineation under the Corps 1987 Wetland Delineation
Manual, or completion of the permit process or enforcement
action based on the 1989 Manual delineation, unless the Corps of
Engineers determines, after investigation and consultation with
other appropriate parties, including the landowner or permit
applicant, that the delineation would be substantially the same
under either the 1987 or the 1989 Manual.

Ibid.  In the instant case, petitioners agreed with the Corps’ prelimi-
nary determination that a new delineation under the 1987 manual would
be substantially the same as the delineation performed under the 1989
manual, and they expressly “waiv[ed] [their] right to request a
redelineation under the 1987 manual.”  C.A. App. A4934.

11 In their amended complaint, petitioners further alleged that they
had incurred approximately $2 million in service fees and $1 million in
construction costs as a result of the government’s conduct, and they
alleged that “[s]uch amounts are also illegal exactions.”  C.A. App.
A193; see Pet. App. 22A.  Because there is no reason to believe that
those expenditures would have been avoided if the Corps had conducted
a new delineation under the 1987 manual rather than finalizing the
delineation under the 1989 manual, petitioners cannot demonstrate that

the Corps clearly would not have breached the 1992 Ap-
propriations Act if it had conducted a new delineation
under the 1987 manual, there is no basis for concluding
that any breach of the statute affected the substance of
the delineation or the mitigation conditions ultimately
imposed in the 1999 permit.  Petitioners’ argument on
causation is further weakened by the fact that most of
the acreage ultimately reserved for mitigation wetlands
under the 1999 permit was purchased by petitioners
after the 1991 delineation was finalized.11
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any violation of the 1992 Appropriations Act caused those expenditures
to be made.  In any event, incidental expenditures or consequential
damages of that nature are not properly regarded as illegal exactions.
In this Court, petitioners do not appear to contest the dismissal of their
claims for those sums.

c. Moreover, petitioners make no meaningful effort
to explain how the mitigation conditions imposed by the
1999 permit could constitute “illegal exactions” as that
term is understood in Tucker Act jurisprudence.
Rather, petitioners seek this Court’s review based on
the generalized assertion that the Federal Circuit, in
this and other recent decisions, has improperly limited
the CFC’s jurisdiction over “illegal exaction” claims to
claims based on “money-mandating” statutes.  Pet. 27.
In the instant case, the court of appeals stated that, “[t]o
invoke Tucker Act jurisdiction over an illegal exaction
claim, a claimant must demonstrate that the statute or
provision causing the exaction itself provides, either
expressly or by necessary implication, that the remedy
for its violation entails a return of money unlawfully ex-
acted.”  Pet. App. 23A (internal quotation marks omit-
ted).  Petitioners contend (Pet. 24-28) that this limitation
on Tucker Act jurisdiction is inconsistent with
this Court’s decision in United States v. Emery, Bird,
Thayer Realty Co., 237 U.S. 28 (1915), and with various
Federal Circuit and Court of Claims decisions.

Any tension between these lines of authority is more
apparent than real.  The paradigmatic example of an
“illegal exaction” claim is a suit for the return of taxes
erroneously paid or improperly withheld.  Even when a
statute authorizing the government to collect taxes does
not provide an express cause of action for the return of
the funds that allegedly were unlawfully exacted, a suit
to recover such funds is deemed to be “founded upon”
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the revenue laws.  See Emery, Bird, Thayer Realty, 237
U.S. at 31-32.  The court of appeals’ opinion in the in-
stant case is not inconsistent with that principle, since
the court recognized that an “illegal exaction” claim may
be brought under the Tucker Act if the statute under
which the exaction is effected provides a monetary rem-
edy “either expressly or by necessary implication.”
Pet. App. 23A (emphasis added; internal quotation
marks omitted).  Nothing in the court’s opinion suggests
disapproval of the principle that statutory authorization
for the collection of taxes or similar exactions will ordi-
narily be understood to imply a Tucker Act remedy
when money is erroneously collected under the statute.

In any event, petitioners themselves have no
colorable “illegal exaction” claim, and this case therefore
would provide an unsuitable vehicle for clarification of
the legal principles that govern in this area.  Imposition
of mitigation conditions as part of a CWA permit is far
afield from the compelled payments of money to the gov-
ernment that “illegal exaction” cases have typically in-
volved.  Furthermore, because petitioners consented to
use of the 1989 manual and waived any right to insist
that the new delineation be based on the 1987 manual,
they waived any right to claim that the permit conditions
based in part on that delineation were “illegal” or true
“exactions” due to the version of the manual on which
the Corps relied.  And while the court of appeals noted
that the 1992 Appropriations Act did not “by its terms or
by necessary implication” provide a monetary remedy
for its violation, Pet. App. 26A, that observation was
offered “[i]n addition” to the court’s principal holding
that the alleged violation of the Act “did not directly
result in an exaction,” id. at 25A-26A.  Petitioners have
made no effort to demonstrate that the court of appeals’
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causation holding was wrong, and that fact-bound aspect
of the court’s decision raises no issue of recurring impor-
tance warranting this Court’s review.

CONCLUSION

The petition for a writ of certiorari should be denied.
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